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Re: 



FC Investment Group, LQ et al v. Larry B. 
Lichtemtein, et aL 

U.S. District Court, District of Columbia 

Case No. l:05-cv-01753-RMC~AK 



Dear Counsel 



I am in receipt of your November 8, 2006 fax responding to my concerns reeardine the 
msufficency of the plaintiffs' written discovery responses in the abovlrefe eT e d Se TO 
letter is my response to the contentions in your fax and should be construed as mllTod firth 
attempt to resolve this existing discovery dispute. S 



1. 



Protective Or der 

— ■■.?"»*'* 



to ™ cSf HZ W ! n ^ Pemit ^ t0 reVi6W ° r inSpeCt ** documents that « responsive 
to my client s document requests, even through there are certainly documents that are not 

prmleged not protected by the attorney work product doctrine, ai^STsuW^ to Z 
on S] d eratlo pert t for the entry of a protective Qrder As r « » ot subjec Mot he 

simply cannot agree that the entry of such a broad and comprehensive protective o H vou 
have proposed is a commonplace occurrence, particularly where the party seeking th orde f2 

du\ i„ta ~s to die number or percentage ot documents you believe would be covered. 

The only potential justification you have provided for the protective order concerns preventing 

vTih rT . , °f? nD f on ^ non-party investors from public disclosure. I think yoTwou ZZ£ 

mth me that this objective could be achieved by means Ampler and less restrictive "han L 

overarching protectee order you have proposed; namelv, by providing redacted cooie of the 

SSSSS that conlam thls mformatlon ' along WIth ^ ^ ^^L ° f tt 
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Moreover, I respectfully disagree with your assertion that "every category of documents can 

IvenTc 1 °V "few ofTT ' C ° ntainin§ ** kmd ° f ^^ -Mential Snfornaatior? 
Even a cursory review of the document requests is sufficient to refute this contention as many if 

S 1 . r C reqUeStS S6ek d ° CUmentS entirel y unre ^ed to the thirdX; nveTo'r 
Nevertheless, I must continue to insist on the immediate production of all documents "ha vou 

^o^^t:^^ 1 ° r " ^ ** - *- gl ven no^nS^ 
lr U / a nf,° diSa§ree Wi * y ° Ur Statemmt that "S iven the material nature of the proposed Order 

r fe r rsr y » TL; n a i hich thi ? roi r d order wouw pre ^ ce k d&££ 

£H T , 6en SrtiCUlated " SUpP ° rt ° f the P r °P° sed P^tivV oJder to S 

IZ h , T 6JUd r t0 ? e DefendantS arises from the im P<^°» of a compiated scheme 
designed to thwart the exchange of discoverable information in this case ThJ Zn^T T 

presently phrased, places undue limitations on the use of^ZS^c^XS^ 

he discovery process, which stands contrary to the provisions of the lede'ral Rutos InTSe 

SE££T m ^ federal C ° mS ' ^ WlU dmiCa11 ^ - d — anly mcfease thfco^ 

Based on the foregoing and incorporating the information previously provided to vou in this 
regard, I am once again respectfully asking you to take L to1Wl„o „ t / , 

plaintiffs' non-compliance with the applicable di^cwery rules § ^ * CUre ^ 

• te^atdy produce all responsive documents for which no attorney-client privilege or 
attorney work product protection is claimed, inasmuch as these maLalf shou d have 
been produced several weeks ago. This obviously includes all documems tha would n« 
be subj ect to your proposed protective order. documents mat would not 

• tetely produce a complete privilege log identifying all documents that are brin* 
withhe d from production on the basis of the attorney-client privilege Ittomev work 
Zl^t^Ll^ 7*" d °f n 1 JUStlfying n ^^sure S ThiJ wSbTet 

w^tS^^T^r^ 08 "" 5 PrinCiple(S) ' ^ make a ******** 
wnetner to challenge the non-d 1S closure by appropnate application to the Court. 

• Immediately provide us with some method for de'em-Via ♦*- --<-«,-»« - «, - 

vou contend are ™hWt m th a .7 ae.erm.mng uic voiurne or the documents 

ou contend are subject to the proposed protective order, such as a total number nf 
docum ents for which the protection is claimed or a number that represent h pertnLe 
of the umverse of responsive documents for which the protection is caLed S 
^formation wdl assist us in challenging your assertion? regarding th need for a 
protect,, order lf your client continues to unreasonably 4^%^ pTogresfof 
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• Produce, within a set time period, a complete log identifying all documents that you 
believe are subject to the proposed protective order, so that we can test this proposition 
and petition the Court for appropriate relief, if necessary. 

2. Privilege L og 

As noted above, I would respectfully ask that you provide a privilege log of withheld documents 
immediately . Under the circumstances, there has been ample time and opportunity to prepare a 
privilege log, and any further delays will only further prejudice the Defendants 



3, 



Response to Document Request No. 9 Seeking D ocuments Concerning Settlement nr 
Release of Claims * " 



M *^^^*****^ wliiiiii W | **********B«tHttttWnta 



As I understand your response, the plaintiffs are refusing to provide any documents responsive to 
request number 9 on the ground that the settlement or release of other related claims are not 
relevant to the claims asserted in this case, and that any such agreements are subject to 
confidentiality provisions. With respect to relevance, as you know, the Federal Rules permit 
discovery of all non-privileged information that is "relevant to the claim or defense of any party 
including the existence, description, nature, custody, condition, and location of any books' 
documents, or other tangible thingsf.J" Fed. R. Civ. P. 26(b). Relevant information includes 
information that is reasonably calculated to lead to the discovery of admissible evidence " 
U.b.L. Advantage Fund, Ltd. v. Colkitt, 216 F.RJD. 189, 194 CD D C 2003V Mitrhrll v 
AMTRAK 208 F.RD. 455, 459 (D.D.C. 2002). The information requested^ Do!L^t^t 
Number 9 is clearly subject to discovery, and should be provided without further delay. 

In this case, the plaintiffs have identified at least one lawsuit filed against them by investors who 
allegedly sustained losses in connection with Titan, and who contended the Plaintiffs herein 
caused those losses. The plaintiffs in this case are claiming entitlement to compensation in the 
form of payment of the existing $6.4 million judgment entered against Titan in Wisconsin state 
court. The amended complaint represents that the amount of the judgment represents losses 
sustained by the plaintiffs and their investors in connection with the Titan program 
Furthermore, the existence and resolution of litigation against the plaintiffs in this regard is 
clearly relevant to the claims and defenses in this lawsuit because it may establish that some 
most, or all of the investors previously blamed or presently blame the plaintiffs for their losses' 
Obviously, information in the form of demand letters, correspondence between and among 
opposing counsel, releases, and settlement orders in these lawsuits could lead to the discoverv of 
evidence that the Defendants may use to defeat one or more of the elements of the claims 
asserted against them. In any event, at this juncture, I would respectfully suggest that the Federal 
Rules and the precedents of this Court require the disclosure of this information to the 
Defendants notwithstanding the plaintiffs' relevance objection. 

Furthermore, I do not believe that the confidentiality provisions in any settlement agreements or 
releases that apparently exist in related litigation can preclude the Defendants from access to the 
information requested. As you know, most, if not all, releases contain standard language that 
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permits disclosure to third parties under a number of circumstances, including, but not limited to 
in connection with a discovery request or subpoena. Moreover, having litigated a similar issue 
previously, I do not believe that the plaintiffs and third parties can contract out of providing 
discoverable information. To permit such a result, would, in the age of modern litigation, denv 
access to a substantial number of documents that are otherwise discoverable. 

In addition to the foregoing, there are numerous other reasons why the plaintiffs' relevance and 
confidentiality objections to Document Request Number 9 lack merit. In the interest of brevity I 
would be happy to share those reasons with you should you desire to discuss this issue further 
However, at this time, I am renewing my request for immediate production of all non-privileged 
documents that are responsive to Document Request Number 9. 

4 - Plaintiffs' Answers to Interrogatories 

Based on the foregoing, the Defendants' objection to plaintiffs' answer to interrogatory no 10 
stands to the extent no response was provided based on the proposed protective order As set 
forth above, the Defendants request the immediate supplementation of the answer to 
interrogatory no. 10, for no legitimate basis exists for further non-compliance. 

Furthermore, as I understand your fax of November 8, you expressly recognize that the 
Defendants have requested supplementation of the plaintiffs' answer to interrogatory no 20 
although my prior correspondence incorrectly identified the interrogatory in question as 
interrogatory no. 22. Notwithstanding your recognition of this error, the plaintiffs still refuse to 
provide the names of the unidentified investors that were pressuring them to institute suit against 
Titan and Martimc because of the erroneous reference to interrogatory no 22 With all due 
respect, this hardly comports with the good faith required in attempts to resolve discovery 
disputes. However, to avoid any further delays, and based on your pre-existing express 
understanding of the supplementation requested, please immediately supplement the answer to 
interrogatory no^O by identifying, consistent with the definitions and instructions preceding the 
interrogatories, the particular investors who exerted pressure on the plaintiffs to initiate action 
against Titan and Martini c. 

In sum, notwithstanding your statements to the contrary, the plaintiffs' continued resistance to 
the Defendants' clear, simple, and straightforward discovery requests is not consistent with their 
stated desire to expeditiously move this case forward. As of the date of this correspondence the 
plaintiffs' document production is substantially overdue, and no documents or i 0B « ha^ b-en 
provided. It is in this context and after the above had been prepared, that I received vour letter 
yesterday. However, I believe the above adequately responds to the issues you addressed and in 
particular makes clear that we do not agree to your overly broad proposed Protective' Order 
Thus, the only remaining issue is the Defendants' responses to plaintiffs' discovery Please be 
assured that we do not intend to defer our responses until after Plaintiffs provide adequate 
response and produce their long overdue documents. Rather, despite Plaintiffs' insufficiencies 
we will respond within the next few days. 
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Please let rne hear from you at vour earliest ^pt^ n ; Plirp ~w^m ,--- u„ - -l 

j ^ui ^ani^L ^v.r.v^n.ence anoma you have runher comments, 

Sincerely, 

ECCLESTON AND WOLF, P. C. 



MAR/wm 



cc: 



Larry B. Lichtenstein, Esq. 
Terry D. Weissman, Esq, 
Richard J. Grossman, Esq. 




Matthew A. Ranck 
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